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New Customs Regulation Places 
Constraint on Free Zone Privilege

The Customs Department recently issued 
a new Ministry of Finance (MOF) Notification on 
duty reduction and exemption (No. 13). 
Announced in the Royal Gazette on 22 December 
2015, the new regulation makes several notable 
changes with regard to the criteria and privilege of 
the Customs Free Zone as well as giving broader 
discretion to Customs in inspecting the production 
process of the business operator. The following 
points highlight the important changes in the new 
MOF Notification:  

• The origins of imported materials are 
restricted to only Thailand and ASEAN in 
order for them to be considered as local 
content. At the same time, materials 
imported from other countries or from 
unknown origins will be considered as 
imported materials.

• For materials originating in Thailand, they 
must be certified to have undergone a 
significant production process. The 
Customs Department reserve the right to 
inspect such production process.

• The new definition of ‘profit’ refers to 
the ex-factory price minus production 
costs based on the generally accepted 
accounting principles. 

• The FOB price will be used to calculate 
the values of the materials transferred 
from other free zones or free trade 
zones, instead of the usual ex-factory 
price.

• For goods produced in the Free Zone or 
Free Trade Zone, they must undergo a 
significant production process as 
prescribed by a notification of the Office 
of Industrial Economics (OIE).

These changes could impose limitations on 
any business or entrepreneur operating in the Free 
Zone or Free Trade Zone, especially with regard to 
the new criteria for local content classification 
requirements. Allowing only materials originating 
in Thailand or ASEAN to be eligible for the duty 
reduction privilege could place a constraint on 
producers who use imported materials originating 
in other countries which also have FTAs with 
Thailand. Also, the added requirement of 
undergoing a significant production process 
remains vague as no agency, apart from the 
Customs Department, has been assigned to 
oversee such process and no criteria have been 
specified as of yet. For the Free Zone or Free Trade 
Zone, the OIE Notification also has to be issued to 
clarify what undergoing the significant production 
process entails for operators. Moreover, to 
calculate profit using production costs from an 
accounting perspective could be very different 
from the production costs that producers actually 
incur in a given year.

This Notification will come into force 180 
days after the date it was announced in the Royal 
Gazette. All Free Zone operators are encouraged to 
start preparing for these changes, particularly 
those relating to the production process and the 
new local content classification criteria. 

Foreign Business Act to Ease

Foreign investors in four businesses, 
comprising commercial banks, representative 
officers of foreign banks, life insurance, and non-
life insurance, will no longer need to request a 
Foreign Business License from the Foreign Business 
Act’s Committee in order to hold more than 50 
percent of the business’s shares. 
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According to Miss Pongpun Gearaviriyapun, 
Director-General of the Department of Business 
Development, Ministry of Commerce, four 
businesses will be removed from the list of 
businesses requiring such permission under Annex 
III of the Foreign Business Act (FBA). After the new 
regulation comes into effect, foreign investors will 
no longer be required to apply for and obtain a 
Foreign Business License before commencing 
operations, but can instead directly apply for an 
operating license from the authorities or regulators 
of these four businesses, such as the Bank of 
Thailand (BOT) or the Office of Insurance 
Commission. However, related businesses, such as 
leasing, in-house lending and consulting services, 
will still require permits from the committee. 

Annex III is a list of businesses in whose 
undertakings Thailand is not ready to compete 
with foreigners. The FBA requires that foreigners 
can engage in the business listed in the Annex with 
a Commercial Registration License1 and approval 
from the Foreign Business Committee.

Removing these four businesses from Annex 
III will help promote competition, particularly in 
commercial banking and insurance services, by 
simplifying business procedures and facilitating 
trade and investment, as well as supporting 
investment in the country. Moreover, it will reduce 
duplicate procedures and save time for 
enterprises. However, there are concerns that the 
redefinition of the act will possibly affect voting 
rights, and the proportion of shareholding, 
therefore affecting the capital and management 
control of the enterprises.

1In Bangkok, a Commercial Registration License can be 
obtained at Fiscal Policy Office (under the Ministry of Finance) or 
Bangkok District Office, according to the place of business conducted. 
In other provinces, a Commercial Registration License can be obtained 
at Municipality, Sub-District Administration Office, or Office of 
Commercial Registration (Pattaya City).

Up to the present time, the drafted 
regulations have been first examined by the 
Council of State, and then shortly thereafter sent 
to the Cabinet for approval. All in all, the 
amendment of the act is expected to be ratified in 
the near future. 
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Stay informed with latest development in trade negotiations and 
changes in trade laws/regulations. Get an insight of how the latest news 
will affect your market and regulatory environment from our “Trade 
Digest”. 
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Bolliger & Company Consulting 

Bolliger & Company Consulting Limited is a Bangkok-based consulting 
firm with a proven track record in advising private and public sector 
organizations on a wide range of issues related to trade and 
investment. We are fully committed to delivering the highest standard 
of service and bringing our expertise to bear in helping our clients move 
forward in today’s dynamic business environment.

Highly experienced in fields of expertise that cover customs, legal and 
tax, supply chain, and advisory services, we have played a key role in 
improving the performance of our clients in more than 15 jurisdictions 
including China, Japan, Indonesia, Singapore, and Thailand.

“Clients’ success is our best interest”
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